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A game-changing challenge?
A pharmaceutical giant wins a key ruling in its e!ort to derail the 
practice of states sharing in the take when private attorneys win awards
By SHARON McCLOSKEY, Staff Writer
sharon.mccloskey@nclawyersweekly.com

In late December, Circuit Court Judge
Roger Couch finalized a $327 million
verdict against pharmaceutical giant
Johnson & Johnson for the way it
marketed its antipsychotic drug,
Risperdal.   

On or about the same day, he also
gave another drug maker, AstraZeneca
Pharmaceutical, the green light to move
forward with a challenge to South
Carolina’s action against the company
for the marketing of its own
antipsychotic drug, Seroquel, on the
grounds that the state attorney general’s
office had compromised its independence
in pursuing the case. 

While the Johnson & Johnson verdict
was noteworthy for its size, the
AstraZeneca order may have a larger
impact, as it invites discovery that may
expose the underbelly of an increasingly-
controversial litigation tool: attorney
general retention agreements with private
attorneys.

“AstraZeneca agrees with Judge
Couch’s ruling, which validates
AstraZeneca’s challenge to the attorney
general’s use of private contingency fee
counsel to prosecute a law enforcement
proceeding against AstraZeneca, as well
as the attorney general’s own financial
interest in that prosecution,” said
company spokesman Tom Hushen.
“AstraZeneca intends to vigorously
pursue the case in order to fully vindicate
its rights.” 

In its complaint filed in March,
AstraZeneca alleged that the state’s
underlying action against it for civil
penalties was akin to a criminal
prosecution and that the attorney general,
by agreeing to a contingent fee shared
with private attorneys, had secured a
financial interest in the outcome in
violation of the company’s constitutional
due process rights. AstraZeneca has
asked in an amended complaint that the
state be barred from any further
prosecution of the action. 

That fee arrangement entitles the
attorney general to 10 percent of any
penalties assessed against the company.
The three private law firms retained by
the state – Harrison White Smith &
Coggins in Spartanburg, Bailey Perrin
& Bailey in Houston, and the Law
Offices of John S. Simmons in
Columbia -- would share in 23 percent
of such penalties. 

“A government attorney’s financial
interest in the outcome of a statutory
penalties lawsuit is a due process
violation when there is a sufficient risk
that such interest shall lead to a biased
prosecution,” AstraZeneca alleged in its
complaint.

The underlying action
South Carolina sued AstraZeneca in

January 2009, alleging several separate
causes of action for injuries allegedly
caused by its drug Seroquel and seeking
damages, as well as penalties under the
state’s Unfair Trade Practices Act.

Leading up to that action, former
attorney general Henry
McMaster had entered into
a contingent fee agreement
with the law firms that
allowed fees based
upon the recovery of
actual damages.  That
agreement, signed in
2006, expressly excluded
any fee recovery from an
award of civil penalties.  

The state subsequently dropped
all claims except for those seeking
statutory penalties under the unfair trade
practices act. But before doing that,
AstraZeneca contended, the attorney
general amended the contingent fee
agreement to delete the exclusion of fees
recovered from a civil penalty award. 

“The Attorney General and private
counsel [thus] created an enterprise
whereby they [would] jointly exploit the
Attorney General’s law enforcement
authority so that they [could] profit on a
massive contingency fee from AstraZeneca
being penalized to the maximum extent
provided by law,” the company alleged
in its amended complaint. 

What happened between the time of
the original agreement and the dropping
of all but the penalties claim and the
fee exclusion arising from those
penalties may prove to be interesting
fodder for discovery.

Private attorneys general
States’ retention of private law firms

to assist with litigation began with the
tobacco litigation in the 1990s.  Over
the years, as that practice expanded,
suspicions about back-room dealing have
grown and calls for greater scrutiny have
increased.

In October, the Manhattan Institute
for Policy Research released a report,
“Trial Lawyers Inc.,” detailing the
evolution of these fee arrangements and
the problems that have developed.

“State AGs make possible the
payment of windfall fees to their allies
in the plaintiffs’ bar, whose lawyers in
turn gratefully fill the officials’ campaign
coffers with a share of their easily
obtained cash,” the Institute’s Center for
Legal Policy director James R. Copland
said in the report’s introduction.  A chart
identifying the states with the highest
percentage of attorney general campaign
funds donated by lawyers from 2006 to
2010 shows South Carolina at fourth
highest, with 33 percent. Yet few details

about these fee arrangements are
public, Copland added. 

“Typically you’ll find that law firms
representing both the attorney general
and the corporations in these type of
cases have contributed to attorney
general campaigns, because they tend to
be fairly large and successful firms on
both sides. That’s why they get hired to
do these cases,” said Donald Coggins,
a partner with Harrison White Smith &
Coggins, one of the plaintiff’s firms in
the AstraZeneca case. “They typically
have people who are politically active
in those firms, so the contributions
themselves are not all that unusual.”

Some states have enacted versions of
the Private Attorney Retention Sunshine
Act – initially drafted by the American
Legislative Exchange Council, a
conservative business and legislator
group -- which mandate public
disclosure of contractual relationships
between private lawyers and states. 

That information is already publicly
available, Coggins said. “Any type of
agreement that an attorney general enters
into is subject to public disclosure,
subject to Freedom of Information Act
requests.  There’s nothing hidden or
confidential about these agreements.” 

State senators in South Carolina
proposed such legislation last January,
but those bills did not pass before the
end of the session.  As written, neither
Senate Bill 22 nor SB 23 provide for
contingent fees in penalty cases, stating
only that “in contingent fee cases,
outside counsel may not receive
compensation for services rendered
unless the State receives a settlement or
damage award.” 

The penalty distinction
The AstraZeneca case is noteworthy

because it involves a penalty only, as
opposed to a damage claim -- though
penalties are often at issue in consumer
fraud cases – and because the underlying
claim is weak, the Manhattan Institute’s
Copland said.
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“The FDA approved the AstraZeneca
package [at issue],” Copland said. “And
the possibility of a $5,000 per violation
here is absurd.”

“But the most distinguishable point
made here is that this is analogous to
a criminal prosecution,” Copland added,
and that makes the contingent fee
arrangement untenable.  To support that
argument, AstraZeneca submitted an
affidavit from Nathan Crystal, a former
member and chair of the South Carolina
Bar’s Ethics Advisory Committee and a
professor of ethics at both Charleston
Law School and the University of South
Carolina School of Law. 

Crystal  noted that the case had
morphed from a tort action to one
seeking retribution,  and that the
attorneys had likewise shifted from a
damages-only contingency fee
arrangement to one including penalties
as well.  That combination made the fee
agreement improper. 

“While formally a civil action, this
case is in essence a criminal case,”
Crystal said in his affidavit. “In particular,
the assessment of penalties under the
South Carolina Unfair Trade Practices
Act requires the state to show that
AstraZeneca acted willfully, according to
the state they are assessed without regard
to actual damages suffered by the state
or anyone else, and they are imposed for
the classic reason imposed under the
criminal law – deterrence or retribution.
[In addition], the terms of the contingency
fee contract do not protect the public
interest because the Office of the Attorney
General has compromised its
independence and disinterestedness by
reserving a 10 percent contingency fee
interest in the case.”

In allowing AstraZeneca’s case to go
forward, Judge Couch made no ruling
on the merits of the case, according to
Coggins, finding only that the company
had stated a claim on the face of the
complaint.  “We feel confident that the
attorney general will prevail on the
merits,” Coggins said.


