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Famous speedboat
racer Reggie Fountain’s

strange !ling is removed
from court’s website.

Rarely has one client had
so much to say on his own

behalf to so little e!ect

By PHILLIP BANTZ, Staff Writer
phillip.bantz@nclawyersweekly.com

Flamboyant speedboat racer Reginald
M. Fountain Jr. believes he is plagued
by untrustworthy “buffoons” who took
over his distressed boat-building
company and selfishly refused to return
his racing trophies.

Fountain, who has a penchant for
dressing like Elvis, also sees himself as
the powerboat world’s equivalent to
swimmer Michael Phelps or NBA star
LeBron James. And he has more –
much more – to say about these matters.
It’s all compiled in a book-length filing
in N.C. Business Court, where he is
suing his former company.

One problem, though. Judge James
L. Gale gutted Fountain’s nearly 350-
page reply to the defense’s countersuit.
In a Nov. 18 bench-slap, Gale said the
89-page reply and more than 250 pages
of accompanying exhibits succeeded in
raising just one affirmative defense and
had little, if anything, to do with the
case at hand.

In his order striking the bulk of the

By SHARON McCLOSKEY, Staff Writer
sharon.mccloskey@nclawyersweekly.com

Lawyers for Wilmington and four
other North Carolina cities challenging
the constitutionality of new provisions
of the state’s annexation laws are due
back in Wake County Superior Court on
Thursday, when they will ask Special
Superior Court Judge William Pittman
to block enforcement of the new laws

pending a hearing and ruling on their
claims.

While the challenge is based on a
specific legal question – whether only
property owners should have a say in a
proposed annexation – there’s a larger
play here. The new provisions threaten
to upend North Carolina’s longstanding
policy of putting the financial health of
its cities ahead of the wishes of property
owners, and the pending court case is

the venue in which that underlying
philosophical tension will be exposed.

The cities contend that new provisions
permitting owners of 60 percent or more
of the parcels in the annexed area to
block annexation violates Article I,
Section 11 of the state constitution, which
provides that “no property qualification
shall affect the right to vote.”

“The provision only allows property
owners to express their will as to

whether or not they want to be annexed,”
said Anthony Fox of Charlotte’s Parker
Poe, who represents the cities. “So, if
I’m a renter and I live in that area and
have an opinion about whether or not I
want to be in that municipality, I don’t
have a voice in the outcome. If I’m an
elderly person living with my child in
the annexed area, I don’t have the ability
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Annexation debate focuses on ‘cities first’philosophy
New law making it easier for property owners to derail proposed annexations reveals a deep divide over public policy
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By TOM BREEN, Associated Press

RALEIGH (AP) — When critics of
the Racial Justice Act recently made their
case at the General Assembly, they used
an attention-grabbing scenario to argue
that the law is fatally flawed: the prospect
of North Carolina’s worst murderers
roaming the streets, free on parole.

Republicans in the state Senate who
voted to approve a bill that would
essentially repeal the Racial Justice Act,
and prosecutors who support the effort,
argue that it could happen to convicts
who successfully appeal their death
sentences under the disputed law. But
legal experts say it’s not so simple,
especially because none of the appeals
filed under the 2009 law has been
decided in court yet.

“We are fearful that, based on case
law, 119 death row inmates would be
eligible for parole,” Susan Doyle,
president of the North Carolina
Conference of District Attorneys, told
lawmakers before the Senate voted to
send the measure to Gov. Beverly
Perdue, who has not yet said whether
she’ll veto it.

That argument hinges on a change in

North Carolina law in the 1990s that
allowed, for the first time, life in prison
without parole as a sentence. Before
that, even prisoners sentenced to life in
prison — though not those sentenced to
death — were eligible for parole every
20 years.

Under the Racial Justice Act, though,
a prisoner who successfully appeals a
death sentence is automatically sentenced
to life in prison without the possibility of
parole. The prosecutors and lawmakers
who oppose the law say the legislature
lacks the constitutional authority to
impose a harsher sentence after the fact.

Critics say if those 119 inmates’
appeals are successful, they would have
to receive the harshest prison sentence
that existed when they were convicted:
life in prison with the possibility of
parole every 20 years.

Democrats in the legislature and
supporters of the Racial Justice Act say
that’s nonsense.

“This is not a get out of the jail bill.
You will not get out of jail,” said Rep.
Larry Womble, of Winston-Salem.

Debates in the legislature often come
down to two sides making contradictory
claims, but in this case it’s especially

difficult to judge who’s right because the
argument is over an untested legal theory.
Nearly all the state’s death row inmates
have appealed their sentences under the
Racial Justice Act, but none has been
decided by a court yet. Still, legal experts
say the parole scenario, while possible, is
one of the less likely outcomes.

“The question is, is the legislature
limited to sentencing the person to
whatever he would have been eligible
for, short of death, at the time he was
convicted,” said James Coleman, a
professor at Duke University School of
Law. “And the answer, I think, is no.
The legislature isn’t limited by what the
law was when the jury had the option of
a death sentence or an alternative.”

The state is prohibited only from
retroactively imposing sentences that are
harsher than the original range of
options, said Michael Rich, a professor
at Elon University School of Law. In
this case, the comparison wouldn’t be
between life without parole and life with
the possibility of parole, but between
life without parole and death, he said.

“The issue becomes, is life without
parole a harsher sentence than the death
penalty,” he said. “And I don’t think

there’s anyone who would reasonably
argue that it is.”

That doesn’t mean inmates who
successfully appeal their death sentences
would be prohibited from appealing a
sentence of life without parole, though,
said Ronald Wright, a professor at Wake
Forest University School of Law. It just
means the likelihood of winning such
an appeal is remote.

“I think most lawyers would say that
appeal doesn’t have a good chance,”
Wright said. “But you never know.
Courts do surprising things.”

For Wright, the real question
policymakers should answer is not
whether the Racial Justice Act carries
the potential for unintended
consequences, but whether the law’s
goals are worth that potential.

North Carolina is one of two states in
the country with such a law, which
allows inmates to appeal their sentences
by using statistical evidence to argue
that racial bias played a role in landing
them on death row.

“The risk is not zero,” he said. “The
question here really is, do you get
anything out of the Racial Justice Act
that justifies the risk?”

Fight over Racial Justice Act centers on a theoretical possibility
Could convicted killers inadvertently be set free by the act? Probably not, but ‘courts do surprising things’

to express my will.”
Municipal growth by annexation has

been frequently identified as a hallmark
of financially sound cities. “From our
perspective and that of our member
cities, it’s been key to being able to
maintain strong cities, from a financial
standpoint as well as from the ability
to provide services and maintain a
reasonable pattern of growth,” said Kim
Hibbard, general counsel to the N.C.
League of Municipalities.

Hibbard said municipalities are still
trying to interpret the new legislation,
as there are areas that are not entirely
clear. “Cities are concerned now, and
are looking to develop other approaches
for growth in the future,” she added.
Whether annexation will continue to play
a role in that growth remains to be seen. 

Annexation is still permitted, but the
new petition process creates a significant
obstacle by giving voice to property
owners in areas to be annexed. And
some property owners, of course, may
not even live in the area.

If the reaction of owners in places
like Monkey Junction, near Wilmington,
and or near Southport are any indication,
that voice is a resounding “no thanks.”
By late November, at least 74 percent of
Monkey Junction property owners had
signed petitions objecting to annexation
by Wilmington, while more than 80
percent of property owners in the
Southport area had done the same after
Southport sought to annex them.

The cities are also challenging
provisions of the new law forcing those
with pending or completed annexations
to go back and seek property owner
approval. “The Goldsboro annexation
had been effective for more than three
years,” Fox said.  “The legislature has
created a new standard, with the effect
of removing one city from annexation
and as to others, reversing actions that
were taken and legal at the time.” 

The General Assembly was
responsible for annexation until 1959,
when it delegated that authority to
municipalities.  “As areas surrounding
cities grew dense, it made sense for a
way to include those areas within
municipal boundaries so that cities could
provide services to the areas but also

could ensure reasonable growth
planning,” Hibbard said. “The legislature
determined that what was urban should
also become municipal.”

Several studies of municipal growth
by annexation over the past decade have
supported the notion that it leads to less
politically fragmented and racially
segregated cites, and keeps them
financially stable. In a 2006 study for
the Brookings Institute, “Annexation and
the Fiscal Fate of Cities,” David Rusk
compared cities where growth by
annexation was the norm (so-called
“elastic cities” largely in the South and
West) to cities elsewhere in the country
(“inelastic cities” in the Northeast and
Midwest), where growth trickles out to
a myriad of outlying towns, villages and
boroughs. 

Rusk found that elastic cities tend to
be more viable over time and that a city’s
ability to annex was a key determinant
of its fiscal health, as reflected by its
municipal bond rating. “Expanding, elastic
cities maintain growing tax bases and can
sell bonds at lower interest rates, meeting
needs for both municipal facilities and
major infrastructure with regional
benefits,” Rusk concluded. 

But those benefits are never quite
enough to overcome an ingrained
resistance to annexation.

“Certainly the annexation authority
has been controversial over the years,”
Hibbard said. There had been other
attempts to change the laws that were
unsuccessful, she added.  “But in recent
years, the momentum had been growing,
even before the legislature changed
politically. There’s also been much more
grassroots advocacy on the part of
citizen groups that have become
organized around the issue.”

Though the annexation process has
now been limited, much of the new law
is unclear and will likely be subject to
interpretation by the courts, with the
petition process front and center.  

In the Wake County case, Judge
Pittman has allowed the county boards
of elections to move forward with
counting petitions.  “We contended that
the boards of elections were acting
inconsistently and asked the court to
maintain the status quo,” Fox said.
“While the court recognized that, the
judge believed that the irreparable harm
was insufficient for an immediate stay.”

On Thursday, the cities will ask the
court to block the counties from taking

any further actions in the petition
process until a ruling on the merits of
the complaint is made.

“We believe that the case on the
merits is such a strong case that we’re
excited to really have a determination
on the merits,” Fox said. 

Noelle Talley, public information
officer for the N.C. Department of
Justice, said that the department does
not generally comment on pending
litigation. Thomas Ziko, Senior Deputy
Attorney General for Special Litigation
is representing the state.
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