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The fate of the state’s proposed Bonner Bridge project remains hanging in the balance after the 4th U.S. Circuit Court of Appeals
yesterday sent a challenge by conservation groups back to a lower court for further review.

In Defenders of Wildlife v. NCDOT,  the judges unanimously ruled that the lower court failed to consider requirements relating to the
protection of wildlife refuge land — here, the Pea Island National Wildlife Refuge on Hatteras Island, through which the battered
NC-12 runs – when determining if the project complied federal law.
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Both sides called the decision a win.

Attorneys for the conservation groups said that the ruling confirms the state’s obligation to address the remediation of NC-12 as part
of the overall Bonner Bridge project in a comprehensive fashion and with consideration to its unique location in a wildlife refuge.

“Today’s court decision affirms that NCDOT must protect national treasures like Pea Island National Wildlife Refuge while it
addresses the unreliability of this stretch of NC 12,” Julie Youngman, senior attorney at the Southern Environmental Law Center,
said in a statement. “After decades of NCDOT’s single-minded determination to keep throwing taxpayer money into the sea along
with NC 12 as it washes into the ocean, the court’s ruling gives NCDOT an opportunity to get things right and provide a safe, reliable
route that will serve the state for the next 50 years.”

But officials from the Department of Transportation lauded the court’s finding that the state had complied with federal environmental
policy provisions when vetting the project and seeking permits.

“The citizens and visitors of North Carolina appreciate the Fourth Circuit’s thorough opinion that affirms the district court’s
summary judgment upholding NCDOT’s NEPA permit,” NCDOT Secretary Tony Tata said in a statement. “As we review and
determine the best way to proceed on other elements of the ruling, which may further delay the project, we are encouraged that our
state is one step closer to replacing the Bonner Bridge.”

Shifting sands, shifting plans

Bonner Bridge, which spans the Oregon Inlet (created by a hurricane years ago), enables residents and visitors in the southern Outer
Banks to travel along the only road running through the barrier islands, NC-12, and cross over further north to the mainland.

The road itself runs through a particularly unstable portion of Hatteras Island, especially through the Pea Island National Wildlife
Refuge, which starts at the northern tip of the island and ends 13 miles south at the town of Rodanthe.

Storms have forced the closure of NC-12 on several occasions, cutting off access to the Bonner Bridge. In recent years, Tropical
Storm Ida shut down traffic near Rodanthe in 2009, as did Hurricane Irene in 2011 – causing the closure of the bridge for seven
weeks.

In 2012, Hurricane Sandy again breached sections of NC-12 near Rodanthe, cutting off access to the bridge for another two months.

NCDOT has repeatedly recognized that the utility of the bridge depends on the road. And
in 2003, the department, state and federal agencies and environmental groups reached
agreement on the Pamlico Sound Alternative – a 17-mile causeway bridge that would
bypass NC-12 in the troubled areas, spanning instead from Bodie Island, out into the
Pamlico Sound and connecting back at Rodanthe. Construction was set to begin in 2006,
with the new bridge opening in 2010.

But, according to environmental groups, political pressure from local officials for a
cheaper, shorter replacement bridge that would run parallel to Bonner Bridge caused the
department to back away from the Pamlico Sound Alternative.
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In late 2009 NCDOT set off in piecemeal fashion instead, agreeing to and getting approvals
for just the parallel bridge, leaving improvements to NC-12 in the troubled areas to then
undefined “later phases.”

The Department has since proposed the construction of two additional bridges in the shifting sands of the Refuge to overcome storm
wash-out on NC-12 there, and is seeking separate government approval for those proposals.

Bridge alone is not enough

In the district court, conservation groups challenging the project argued that by acting in such a piecemeal fashion, the state had
engaged in segmentation prohibited under federal law.

They also contended that the state had failed to consider alternatives that were less harmful to the wildlife refuge areas of NC-12.

But U.S. District Judge Louise Flanagan rejected those arguments, agreeing with NCDOT that the Bonner Bridge and the NC-12
portions of the project could be treated separately for purposes of review and that the state was entitled to an exception from wildlife
refuge requirements.

Although on appeal the Circuit Court found that NCDOT had adequately analyzed project alternatives for purposes of federal law, it
found that the lower court’s treatment of the projects separately was error.

As U.S. Circuit Judge A. Wynn, Jr. wrote for the court:

Since at least 2002, [NCDOT has] made plain that the purpose of the Project is to “provide a new means of access from Bodie
Island to Hatteras Island for its residents, businesses, services, and tourists prior to the end of the Bonner Bridge’s service life.”
This purpose cannot be fulfilled by the bridge alone because the entire northern part of Hatteras Island is occupied by the
Seashore and the Refuge. The bridge is essentially worthless without a means of conveying motorists from its southern terminus
to the Village of Rodanthe, which is the northernmost point where the residents, businesses, and services on Hatteras Island are
located.

The three-judge panel also found error in the district court’s granting of an exception to the requirement that the state consider
alternatives minimizing harm in wildlife refuge areas – and sent the case back for further review on that basis.

http://www.ncpolicywatch.com/wp-content/uploads/2014/08/nc12-proposal.pdf


Delays piling on as Bonner Bridge dispute heads back to courts – NC Policy Watch

http://www.ncpolicywatch.com/2014/08/07/delays-piling-on-as-bonner-bridge-dispute-heads-back-to-courts/[9/12/16, 5:24:24 PM]

Funding at risk

Despite the “tortured decision-making history” of the Bonner Bridge project – as Judge Wynn labeled it in his opinion – and the
uncertainty of litigation pending in state and federal courts, the state has move forward with its preferred alternative: building a
parallel replacement bridge and shoring up NC-12 with two shorter jump bridges over the Pea Island Inlet and near Rodanthe.

In September 2012, the Department of Environment and Natural Resources issued NCDOT a permit to build the parallel replacement
bridge, which conservation groups argue in pending state court proceedings violates state laws protecting coastal resources.

And in January 2014, NCDOT vetted the proposed NC-12 plan at public hearings held in locations along the coast.

Since then work has begun on the Pea Island Bridge, and NCDOT has awarded a $20.3 million contract for beach nourishment in
Rodanthe, with the hope that a bridge there might not be too far behind.

The state is proceeding at its own risk by moving ahead in that fashion, given that compliance with state and federal law is still a
matter to be decided in the courts, according to Derb Carter, an attorney with the Southern Environmental Law Center.

In the federal action, for example, the court will be searching the project’s administrative record to determine if NCDOT and the
Federal Highway Administration met wildlife refuge protection requirements. If they have not, the project may be headed back to the
drawing board.

And federal funds might be at risk.

“While it’s NCDOT making the decisions about what projects to do and where they’re going to do them, it’s the federal government
who’s the primary funder,” Carter said.

“The federal highways have to make a decision about whether or not they want to stick their neck out on this. The implication if they
don’t is that most of the funding for this project is not going to be available.”

Read the full court opinion here.
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